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The Legislature will undoubtedly adjourn sometime about the 
twentieth of April, and, besides, passing a number of bills that will 
be almost Revolutionary in their character, so far as certain subjects 
uppermost in the public minds are oncerned, it will also attempt 
to enact into law as many inconsequential bills as previous Legis- 
latures. Notwithstanding all the comments of the press, of public 
sp’ akers, and of Executives upon the unnecessarily immense volume 
of yearly acts passed in New Jersey, already exceeding in total more 
than those of any other one, and perhaps of any other three States 
in the Union, the same tinkering will go on annually until we have 
a Governor brave -nough to veto every bill that is of no real con- 
sequence. Among the bills not only introduced, but already passed, 
we find the usual number of game and fish acts and supplements, 
and the customary amendments to a ts concerning the pay of officials, 
and a hundred other things, all showing the restlessness of feeling 
especially among newly-elected legislators, who seem to desire most 
to have their names connected with the passage of acts which will 
give them popularity in their local bailiwick We presume th: present 
Governor, like most of his predecessors (a conspicuous exception, 
however, having been Governor Griggs), will sign these measures upon 
the assumption that, unless a bill is objectionable per se, the Legisla- 
ture should be left to its own mind upon what to amend. As to the 
important measures before the Legislature, they can only be fitly dis- 
cussed by us after they have been put into final shape. At present 
writing so many amendments are being tacked upon the various 
measures concerning elections, primaries, public utilities, etc., that 
we cannot give an intelligent idea of the shape in which the new laws 
on these subjects will actually appear, when placed, if placed, upon 
the statute book. 





One of our valued correspondents calis attention to the dangers 
of the authority in the hands of every Judge to commit for contempt. 
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We presume his letter has grown out of the account of the proceedings 
in Bergen County, in which a minister of the Gospel, who had severely 
criticised officials of the court for not performing their sworn duty, 
was brought before the Common Pleas Judge and required to show 
cause why he should not be committed for contempt. After hearing 
th: accused by counsel, the Judge read a long opinion to the effect 
that, while some of the statements made by the minister were entirely 
wrong, being without foundation, and in other statements the accused 
had acted upon hearsay without making an attempt to investigate 
conditions, nevertheless, inasmuch as the minister had disclaimed 
any intent to criticise the court unfairly, it would acquit him. With- 
out having a knowledge of the facts of ihe Bergen county case, further 
than has appeared in the newspapers, we can form no intelligent 
opinion as to what extent the Judge was justified in the proceedings 
before him, and, therefore, do not pass upon those proceedings. Like 
our correspondent, we may refer to this particular case simply as a 
basis for general comment upon the subject of contempt itself. 
Commitment for contempt is a necessary weapon for the court to 
possess in certain cases, but it must be used with the most careful 
judgment. Witnesses who will not answer proper questions; de- 
fendants who will not obey an order of a court, which it is within their 
power, but not within their inclination, to obey: these and similar in- 
stances may be cited as those where th re is an absolute necessity 
for the court to wield ‘his strong sceptre of authority. When, how- 
ever, we come to mere criticisms or denunciations of a court, or of 
court officials, one is getting upon exceedingly tender ground. If 
there is anything which is dear to the American heart it is the right 
of free speech, which includes not only free commendation, but free 
condemnation. What would become of all our Fourth of July 
orations and quiet street-co’ner controversies, and earnest discussion 
at clubs, and anathemas hurled at everybody and everything through 

orrespondence sent to the newspapers, if one cannot have his little 
say about how the American Eagle has been trampled upon by this 
or that President, Governor, or Judge? In all seriousness, free speech 
is so interwoven into our national life, and so thoroughly guaranteed 
by both custom and law, that only the most extraordinary and harm- 
ful criticisms of our officials should be considered as furnishing ground 
for even the thought of a commitment for contempt. It is better to 
have too much unfounded criticism than too much punishment such 
as the public would consider tyrannical. Criticism not well-founded 
will usually recoil upon itself, and, if the author be a minister, it will 
surely run after and apprehend his own eputation and do him more 
harm than anybody else. The courts can afford to be tolerant of 
criticism. 





The decision of the New York Court of Appeals, unanimously 
Idecaring the Employers’ Liability act of that state to be contrary 
to both the constitution of the state and of the United States, is 
said by the New York Times to be ‘‘nothing less than a public mis- 
fortune.”” The ground upon which ihis decision is made i_ that the 
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act is the taking away of p-operty without due process of law. In the 
course of the opinion of the court, which was delivered by Judge 
Werner, the court said: ‘“‘We entertain an earnest desire to present 
no purely technical or hypocritical obstacle to any plan for the bene- 
ficent reformation of a branch of our jurisprudence in which, it must 
be conceded, reform is a consummation devoutly to be wished. 
When our Constitutions were adopted it was the law of the land that 
no man who was without fault or negligence could be held liable in 
damages for injuries sustained by another. That is still the law, 
except as to the employers enumerated in the new statute, and as to 
them it provides that they will still be liable to their employes for 
personal injury by accident to any workman arising out of and in 
the course of the employment which is caused in whole or in part, or 
is contributed to, by a necessary risk or danger of che employment or 
one inherent in the nature thereof, except that there shall be no 
liability in any case where the injury is caused in whole or in part 
by the serious and williul misconduct of the injured workman. It 
is conceded that this is a liabijity unknown to the common law, and we 
think it plainly constitutes a deprivation of liberty and property under 
the Federal and state constitutions, unless its imposition can be 
justified under the police power, which will be discussed under a 
separate head. In arriving at this conclusion we do not overlook the 
cogent economic and sociological arguments which are urged in sup- 
port of a statute. There can be no doubt as to the theory of the law. 
The right of property rests not upon philosophical or scientific specula- 
tions nor upon the commendable impulses of benevolence or charity, 
nor yet upon the dictates of natural justice. The right has its founda- 
tion in the fundamental law. That can be changed by the people but 
not by Legislatures. In a government like ours theories of public 
good or necessity are offten so plausible or sound as to command 
popular approval, but courts are not permitted to forget that the law 
is the only chart by which the ship of state is to be guided. Law, 
as used in this sense, means the basic law and not the very act of 
legislation which deprives the citizen of his rights, privileges, or 
property. Any other view would lead to the absurdity that the 
constitutions protect only those rights which the Legislatures do not 
take away. If such economic and sociological arguments as are 
here advanced in support of this statute can be allowed to subvert 
the fundamental idea of property, then there is no private right en- 
tirely safe, because there is no limitation upon the absolute discussion 
of Legislatures, and the guarantees of the constitution are a mere 
waste of words.” 





It has been stated that the Employers’ Liability Act recommend- 
ed by Governor Wilson, and which, with amendments, is likely 
to become law in this state, obviates the objection which appears in 
the New York Act, but of this we are not certain. The decision of 
Judge Werner, while not binding in New Jersey, is probably correct 
law, and should so be regarded by our legislators. Following usual 
practice in rendering decisions, Judge Werner does not, in his opinion, 
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give anything which may serve for guidance in determining just how 
far legislation may be carried with reference to compulsory compension 
to injured workingmen. Clearly, however, the basis for an Em- 
ployer’s Liability Act must not be, to quote the Judge’s words, ‘‘A 
Legislative fiat that any employer’s business is inherently dangerous.” 





The facts brought out before the Interstate Commerce Com- 
mission as to the profits made by the corporation which dominates the 
sleeping-car traffic in this country, the Pullman Company, are not 
more startling than those which appertain to other great corporations 
which are of the nature, even if they do not bear the name of trusts. 
It was shown that the increase of capitalization of the Pullman Com- 
pany between 1898 and 1909 from $36,000,000 to $100,000,000 in- 
cluded $44,000,000 capitalized from surplus earnings. In the course 
of the eleven years the company’s dividends totaled $59,664,224 in 
addition to which several big ‘‘melons’’ were cut. One of these was a 
cash dividend of twenty per cent. and another was a stock dividend 
of fifty per cent., and the third a stock dividend of thirty-six per 
cent. Thus in eleven years an investment of $36,000,000 was shown 
to have yielded a total net income of $154,879,480, or over 340 per 
cent. When these facts were shown, the Interstate Commerce Com- 
mission, as will be remembered, was about to place its hand upon 
the Company to require some reduction in rates, especially of upper 
sleeping-berths over lower sleeping-berths, when, lo! the Company 
itself, foreseeing what was before, prudently reduced its rates volun- 
tarily, and, as a consequence, those who clamber into an upper berth 
in a Pullman sleeping-car now have the luxury of a lofty position 
by paying a little less than if immured in a ‘“dungeon’’ below. 
Whether this gives much satisfaction or not to anybody we are not 
so sure, because the air in the upper berth is so much better than that 
below, that a good many passengers would prefer to pay more for 
“roosting’’ on that high perch than in the lower cell. Personally 
we should reverse the prices. How it happens, however, that, in 
these modern days of luxury, the railroad companies, and especially 
the traveling public, tolerate the nuisance of a Pullman sleeping-car, 
we do not quite unders and. The Pullman parlor car is truly luxur- 
ious, and the sleeping-car, during the day-time, is certainly com- 
fortable, but we do not know of anything else on earth—and our 
experiences have only been on earth—that will compare in the abomin- 
ableness and misery of a night spent in a Pullman sleeper, say over the 
Alleghany Mountains, or down through the Carolinas, or, for that 
matter, anywhere where the roadbed is rough, the car full of people 
and one’s lungs are almost asphixiated by air devoid of oxygen, and 
by heat from steampipes directly under one’s bed. We are supposed 
to do things better in this country than in Europe. especially when it 
comes to traveling facillities, but no European railway would tolerate 
for a moment such a Pullman sleeper, as all our railroads seem to be 
forced to have. Even in Russia one may travel over night from War- 
saw to Moscow, or from Moscow to the eastern shores of Manchuria, 
in a comfort unknown to travellers in sleeping-cars in America. 
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The appointment of Colonel Dungan, of Somerset county, to 
the position of Circuit court Judge awakened the keen interest of 
the Colonel’s many friends who understood the carefulness of his 
methods of reasoning, the accuracy of his legal attainments and th? 
integrity of his character. He has been given the hardest district 
in the state to fill, as it includes the county of Essex, in which there 
are said to be some five hundred causes on the calendar, which, sup- 
posedly, must be disposed of within the next year. It is to be hoped 
that his health may prove sufficient to carry through so tremendous 
a load. The Governor is evidently hunting out young men in order 
to place upon them the nume ous burdens of the state, and this is 
well, provided he always makes judicious selections. On the other 
hand, however, we trust that, in the matter of judgeships, he will not 
displace those long tried and peculiarly efficient Judges of the highest 
courts of the state who have made our adjudications a synonym 
for justice and prudence, and who are as capable now as ever to pass 
upon the most abstruse litigated questions. 





In a recent paper read before the New England Society of Orange, 
by Mr. Frank Bergen, in February, upon the subject of uniform 
legislation in matters in which the different states are interested in 
common, he said that the work so far ‘‘has progressed almost as 
slowly as the gods of Homer moved through space—they took a step 
and ages had rolled away.’’ One reason for the delay, he continued, 
“is' the fact that the work has no militant popular spirit back of it; 
it is ‘as dry as dust,’ and besides there is a reluctance on the part 
of many states to change their laws even in minor particulars, to 
obtain the indefinite benefit of uniformity with other states. Marriage 
and divorce, insolvency, the descent and distribution of property, 
the execution and probate of wills and other minor subjects have been 
the subject of efforts to codify and enact uniform laws since the first 
meeting of the American Bar Association in 1890, and, said he, 
though some progress has been made in the direction of accomplishing 
uniformity, the resultsare far from encouraging. ‘After sixteen years 
of experience in the effort to promote uniform legislationnamong the 
states by their voluntary action, I am coming to the conclusion, 
that we shall never get the benefits of uniform legislation until the 
Federal Constitution shall be construed or amended so as to give 
Congress power to enact general laws on subjects of common con- 
cern that shal! be binding on all the people wherever the sovereignity 
of the Union extends.”” The speaker said that it would not require 
a very great enlargement of the commerce clause of the Federal 
Constitution beyond its present dimensions to empower Congress to 
pass all necessary bills relative to commercial paper, but such en- 
largement of power, he said, should go further and take in all those 
matters in which the necessity of uniform legislation is apparent. He 
favored also giving Congress the power to create corporations, sub- 
ject to the regulations and restrictions that the experience of the 
states has suggested. He pointed out that the complaisance of 
th p ople toward the recent ‘invasion’ by Congress in passing laws 
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levying an income tax on all corporations indicates that the old-time 
feeling of jealousy on the part of states against usurpation of power 
by the Federal government is diminishing. Commerce, he said, has 
outgrown the states, and it would be wiser for us to follow the exam- 
ple of Germany and England in giving the Federal government 
greater control o! the larger corporations. 





Elsewhere, we publish an interesting article which we believe 
may prove useful to some of our readers upon the rights of a wife to 
p'edge her husband’s credit in the purchase of goods, etc. It is taken 
from the Bench and Bar, although the author is not stated in that 
periodical. The whole subject of the relation of married women to 
their own estates, and that of their husbands is an important one, 
and the books upon it are not too numerous or too exhaustive. We 
are glad to know that there is being prepared in this state a work 
upon the subject of the rights of married women whose scope and 
method of presentation appear to be what it should be. There is 
certainly room for such a work as applicable to our state. 





THE EVOLUTION OF THE JUDICIAL SYSTEM OF NEW 
JERSEY. 


(CONTINUED FROM LAST MONTH). 


When we were discussing the Constitution of 1844, we found that 
it divided the courts of the State into two divisions, the Constitu- 
tional, which we have just been speaking of, and the Inferior, which 
form our subject now. 

The latter are: (1) the Court for the trial of Small Causes; (2) 
the Court of Common Pleas; (3) the Court of Quarter Sessions of 
the Peace; (4) the Court of Oyer and Terminer; (5) the Orphans’ 
court and the Surrogate, all of which existed in 1844 and were adopted 
by the Constitution; (6) the District court; (7) the Police court: 
(8) the Court of Special Sessions; (9) the Court for Juvenile Offenders; 
and (10) the Court of Pardons, which were all originated by statute 
after 1844. 

(1) After the formation of our Constitution, the Court for the 
Trial of Small Causes remained as before until the Revision of 1846. 
By this its composition remained as it had been. It consisted in the 
Justices of the Peace of the several courts, or rather one of them, 
who should preside over causes of action which might come before 
him regardless of whether it arose in the county or not. The juris- 
diction of the court remained unchanged, extending to all civil 
actions not over one hundred dollars, providing they did not involve 
slander, trespass for assault, battery or imprisonment, or actions 
involving titles to land. But it was enacted that, in regard to a 
jury trial, when the action was for a sum under fifty dollars, a jury 
of six men only could be had, while it must be over that amount to 
secure a full jury of twelve men. When the parties agreed to go to 
trial without process, such process was not required. This Revision 
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enacted that when title to real property was involved, the party 
pleading title must commit such a plea to writing and deliver it to 
the Justice, who should countersign and hand it to the plaintiff; 
and then the latter might prosecute his action in the Supreme court 
—afterward extended to the Circuit court by an amendment of 
1857. Provision was also made for appealing a cause to the Common 
Pleas, provided that the judgment had not been obtained by de- 
fault or confession, and was over three dollars in amount; and the 
Justice of the Peace trying the case must further require that the 
party appealing furnish a bond entered into with a freeholder of 
the county, in double the sum, to prosecute the said appeal without 
delay, and to pay all costs if the judgment should be affirmed. It 
was further provided, that when the trial was before a jury, or on 
a report of a referee, an affidavit should be taken that an appeal 
was not made for the purpose of delay, but on a true and legal cause 
of appeal. In 1858 a further requisite was added, that the Justice 
of the Peace be paid his fees before such an appeal be allowed. If 
the Common Pleas court should be satisfied with the appeal bond, it 
could order a stay of exec ‘tion, and by an amendmen: of 1836, the 
right co order such a stay was extended io vacation time. This ap- 
2al to Common Pleas should b> heard and dccided in a summary 
manner, and, since this decision was to be final, no new trial could 
be given after the hearing by it. Although where the Common 
Pleas had jurisdiction, an appeal must be taken before it, yet in 
cases where the jurisdiction did not exist, a cause might be removed 
by certiorari to the Supreme court on good and sufficient rzason 
in writing given to the Supreme Justice, and it was provided that the 
person appealing should enter into a bond for one hundred and 
fifty dollars with one or more sureties. It was also provided that 
when a witness was old and feeble, or sick, or about to leave the 
state, a commission might be granted to examine him de bene esse. 
and, having reduced the testimony to writing, to use it at the trial. 
When anyone whose evidence was wanted lived out of the state, au- 
thority could be sent to certain officials of other states to reduce it to 
writing, and to send it to the court before which the trial was to 
come off. 

In 1857 it was enacted that when a trial by jury had not been 
granted in the lower court, either party to the suit might demand 
a trial by jury on appeal. When such a trial had been given, the 
appeal must be heard in a summary manner by the Judge. 

By an amendment to the act constituting the Court for the 
Trial of Small Causes, passed in 1876, the exceptions which prevented 
a suit from being sent to the Common Pleas court were reduced to 
one, that is, that judgment had not been obtained by confession; 
and the provisions appertaining to a judgment by default and direct- 
ing appeals to be over three dollars were not omitted. It was further 
enacted that, when an appeal should be taken by a party against 
whom there had been a judgment, or when there was a set-off in 
favor of the other party, a bond in double the amount must be 
entered into by such appellant; but when the conditions enumerated 
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above did not exist, a written notice of such an appeal should be 
given, briefly describing the judgment and the fact that the party 
appealed. 

In 1852 the jurisdiction of this court was extended to attachment 
suits involving one hundred dollars or less. Preliminary hearing of 
such a proceeding was to be made before the Justice of the Peace, 
within twenty days; then, if he was satisfied, an attachment issued 
through the sale was to be delayed for three months. The plaintiff 
was to advertise in three public places that attachment had been 
taken out, so that parties having greater debts than were cognizable 
before a Justice’s court might take out a writ before a higher court. 
At the end of this period an ordinary trial was held and judgment 
awarded to the proper party. 

By an amendment passed in 1886 the Common Pleas might 
grant a new trial even after the first appeal trial. This, it will be 
remembered, had been hitherto forbidden, and a hearing on the case 
on appeal had been final. 

On March 12, 1899, the jurisdiction of the Justice of the Peace 
was extended to civil cases involving two hundred dollars or under, 
provided that the action did not extend to suits dealing with re- 
plevin, slander, trespass for assault, battery or imprisonment, nor 
to any action which involved title to land. 

In conclusion it must be remembered that the District court, 
which we shall speak of later, has encroached upon the Court for the 
Trial of Small Causes, and, since the former has absolute cognizance 
of all suits given to it, the latter has been driven out of the cities 
into smaller places where District courts do not exist. Therefore we 
do not find civil Justice’s courts held in any city of over twenty 
thousand inhabitants. 

(2) As to the later development of the Court of Common Pleas, 
The first statute affecting it after 1844 was an act of April 18, 1846. 
by which the Court of Common Pleas was authorized to appoint 
special terms, at which were to be tried all appeals from the Court 
for the Trial of Small Causes, to be heard without a jury, and all 
matters of law which were brought before it should be argued. At 
such special terms appeals were to have precedence over law ques- 
tions, and they were to be decided in the first place. 

By Chapter 9, Laws of 1855, Justices of the Supreme court were 
to be also ex officio Judges of the Common Pleas, and the Justice 
holding the Circuit should be the President Judge of the Common 
Pleas, Quarter Sessions of the Peace, and Orphans’ court. The num- 
ber of the Judges of the Common Pleas was reduced to three. In 
1878 (Chapter 201) the number of the lay Judges was to be two 
in those counties having a Law Judge, and three in all other counties. 
Chapter 53, 1888, enacted that the Law Judge of any county might 
preside in the Common Pleas court of any other, when the Law Judge 
of the latter should be absent, or in any county not having such a 
Judge, provided the Supreme court Justice of the Circuit was 
not present; such a request must be in writing and be filed with 
the clerk. By Chapter 66, Laws of 1885, a further act as to the 
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Judges forbade the appointment of Justices of the Peace to be Judges 
of the Common Pleas. In 1886 (Chapter 99) any two Judges of the 
Common Pleas in each county of the state might hold a Court of 
Common Pleas, Orphans’ court, and a Court of Quarter Sessions 
of the Peace, provided that when a county had a Law Judge as Presi- 
dent, such Judge should be present as a member of such a court. 
In 1896 (Chapter 102) the number of Judges was reduced to one 
beside the Supreme court Justice, with full jurisdiction over the Com- 
mon Pleas, Quarter Sessions and Orphans’ Court; but in 1908 the 
Governor was authorized to appoint an additional Judge of the 
Common Pleas in first class counties, when necessary, and each 
might sit together or alone with full jurisdiction. 

We have examined the laws affecting the composition of this 
court together because they belong to one class. But in order to 
complete our survey of the Common Pleas, it is necessary to mention 
two other acts, one of which was passed in 1892 and the other in 
1899. In the former year (Chapter 124), it was enacted that a 
Supreme court Justice presiding at a Circuit court may order any 
case before him to be transferred to the Common Pleas there to 
be tried, provided that he could remand such a suit to the Circuit 
be tried, provided that he could remand the suit to the Circuit 
Judge of the Common Pleas could certify cases sent to it to the 
Supreme court, to be argued before the latter at bar. 

(3) In regard to the Quarter Sessions of the Peace, there have 
been few changes, except as already discussed in regard to the number 
of Judges. By the Revision of 1815 it was enacted that any two or 
more Judges of the Common Pleas of any county should constitute 
the Court of General Quarter Sessions of the Peace, providing that 
in counties where there was a Law Judge acting as President, he 
should be present, and all indictable crimes could be tried before it 
except treason, murder and manslaughter. (Rev. 1875, p. 270). 
By the statute of March 26, 1896, it was declared that there should 
be only one Judge beside the Supreme court Justice, and either one 
of these could hold a Quarter Sessions of the Peace for the county. 

The Revision of 1898 (Laws, p. 886), enacted that the Judge of 
the Common Pleas should hold the Court of Quarter Sessions, and 
should have jurisdiction of all indictable crimes, provided that when 
an indictment of murder or manslaughter should be found in this 
court it should be removed for trial to the Supreme court or the 
Court of Oyer and Terminer; and it was further provided that in 
all counties having a population of 300,000, or over, the Judge of 
the Quarter Sessions might hold the Court of Oyer and Terminer, 
sitting alone. 

By a later act, jurisdiction over cases of manslaughter was 
given to the Quarter Sessions, though to the present day cases of 
murder or treason cannot be tried in this court. 

As we have seen, in 1908 the Governor was given power to ap- 
point an additional Judge in first class counties, and the Quarter 
Sessions now consists of two Judges in addition to the Supreme 
court Justice, either of whom can hold the court. 
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(4) We now come to the Court of Oyer and Terminer, which 
is one of the most important of our criminal tribunals. By the 
Revision of 1846 we find it composed of the Justices of the Supreme 
court and the Judges of the Common Pleas, or any three of them, 
of whom one must be a Justice of the Supreme court. It was to meet 
at the time and place of holding the Circuit courts, or any Justice 
of the Supreme court might appoint a special term as he should 
think necessury, on the written application of the board of chosen 
freeholders of the county. In the absence of a Justice of the Supreme 
court on the day and at the hour of opening court, the Court of 
Quarter Sessions of the Peace for the county could organize a grand 
jury in the same manner as if the Court of Oyer and Terminer was 
in session, and indictments were as good as if the grand jury had 
been sworn in the latter court; and such indictments were to be 
tried in the General Quarter Sessions of the Peace, or Oyer and 
Terminer, as the law might direct. 

The jurisdiction of the court included all crimes and offenses 
whatsoever, which were indictable or presentable, and its authority 
extended to delivering the jails of the county of prisoners therein, to 
accomplish which a grand jury was to be summoned. Oyer and 
Terminer could order any indictment to be sent down to the Quarter 
Sessions, which the latter court had the power to try. 

By a supplement to the act constituting this court, passed in 
1855, one of the Judges of the Common Pleas was sufficient, with 
a Justice of the Supreme court, to constitute this tribunal. By the 
Revision of 1874, the court might consist of any one or more of the 
Justices of the Supreme court, or Judges of the Common Pleas, of 
whom one should always be a Supreme court Justice. By a law 
passed in 1881, when indictments were received by the General 
Sessions of the Peace not cognizable by it, they should be sent to 
the Oyer and Terminer. The criminal procedure act of 1898 changed 
the name of this court from Court of Oyer and Terminer and General 
Jail Delivery to the simpler Oyer and Terminer. 

(5) The Orphans’ court has been more changed than any of 
our tribunals. By the Revision of 1846 it was composed of the 
Judges of the Common Pleas, or any three of them, and the terms 
were to be four every year in each county in the place and at the 
time prescribed by law, or such special sessions as might be appointed. 

The jurisdiction of the court was very wide, and we will best get 
some idea of this by enumerating some of the things over which it 
had control. It was to hear and determine all disputes and contro- 
versies arising respecting the existence of wills, fairness of inven- 
tories, right of administration, and allowances of accounts of ad- 
ministrators, executors, guardians, or trustees; to award process and 
cause to come before them all and every person interested or neces- 
sary to give evidence in any cause; to have control over anyone who, 
as executor, administrator, guardian or trustee, were interested with 
or in any way accountable for any lands, tenements, goods, chattels 
or estates belonging to any orphan or person under age to force 
administrators or guardians giving insufficient security to the Ordi- 
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nary to give such additional security as the court may decide; and, 
when an administrator or guardian has embezzled, wasted, or mis- 
applied any part of an estate, or should refuse to give fsuch further 
security as the court should direct, it had the power to revoke or 
repeal such letters of administration or guardianship; to direct sale 
of property of the decedent when the executor or administrator 
should refuse to sell it to pay his debts after six months notice; to 
appoint all guardians on application of infants, subject to appeal to 
the Progressive court; and to make final decree on the settlement of 
the accounts of executors, administrators, guardians or trustees. 

An appeal could be taken to the Prerogative court, provided it 
was demanded within thirty days. If no such demand was made 
within the prescribed time, the decision of the Orphans’ court should 
be final. 

By a supplement to the Revised act, passed Feb. 28, 1849, 
in case where the executor of a last will and testament had removed 
from the state, or did not reside here, and should neglect to carry 
out his duties or trust, the court might revoke such letters testa- 
mentary on the complaint of an interested party, and grant such 
letters, with the will annexed, to some fit, responsible and discreet 
person. In such a proceeding an appeal to the Prerogative court 
must be made within six months. 

By a supplement passed March 17, 1855, any one aggrieved 
might file a petition with the Surrogate within thirty days after 
a decree, and appeal to the Orphans’ court. It was-also provided 
that, where any executrix or administratrix, or woman guardian 
or trustee under a will, married, her power as such over the estate 
or property should cease, and her letters be revoked, unless her 
husband should give security with two good sureties for the faithful 
performance of the trust. Masters of Chancery were appointed to 
act as Masters in the Orphans’ court, and were to be regulated by 
the same rules as in Chancery. In order to prevent frauds upon 
decedent estates by anyone interested in the management of such 
property, the Orphans’ court, or the President of it, might, in vaca- 
tion, by decree or order, compel discovery to be made by: an examina- 
tion, and enforce such orders by the same method as n the Court 
of Chancery. When any guardian failed to deliver an inventory of 
an estate with the proper Surrogate at the time and in the manner 
prescribed by law, such guardian might be cited to appear in the 
Orphans’ court; and if he failed to deliver such inventory, according 
to the citation and order of the court, it might revoke his letters of 
guardianship and remove him from office. 

In 1859 (March 1), it was enacted that when any sureties of 
executors, administrators, guardians or trustees, desired to be re- 
leased from responsibility on account of future acts or defaults of 
the latter, the Orphans’ court should have power t») rele>se them, 
provided those who held such position should supply new sureties. 
If they refused, the court was impowered to revoke their letters 
and release the sureties already bound. At the same time it was au- 
thorized to grant letters of guardianship in New Jersey in the behalf 
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of orphans of fourteen years or over residing in another state, pro- 
vided minor’s petition was signed by a Judge of a court of record of 
the other state. 

On March 4, 1853, a supplement to the Orphans’ court gave it 
jurisdiction to decree the fulfillment of any contract in writing for 
the conveyance of land in his or their lifetime, even though not sub- 
scribed by any witness, provided such application was made to the 
court within five years from the making of the contract. In addition 
the execution of such a paper must be proved. 

On March 24, 1864, a further enactment of the Legislature 
extended to the court power to appoint a guardian over any infant 
residing in the state, under fourteen, provided that it was proved 
on oath to the satisfaction of the court, that the next of kin of such 
a minor resided out of the state. Of course this was only in case 
such persons refused or neglected to care for the orphan themselves, 
since natural kindred always have the first right. 

By an act of 1871, as amended in 1873, the Orphans’ court 
received power to grant discharge of any executor, administrator, 
guardian or trustee, provided that there was a good reason for it. 
An additional qualification was that such dismissal must not pre- 
judice the estate. 

In 1877, and in 1881, two acts were passed extending the juris- 
diction of the court in regard to the sale of lands. By that passed 
in 1877 it could order real property lying in more than one county 
or in another than the one where the will was proved, or the letters 
testamentary granted, to be sold for the payment of debts. By the 
other, enacted in 1887, the court could order lands of an intestate 
sold free and clear of a mortgage encumbrance, provided the pro- 
ceeds of such a sale be used to pay the debt owing the mortgagee 
first before the residue was turned over to the administrator of the 
estate. 

On March 23, 1885, a statute was passed authorizing the court 
to take jurisdiction over the estate of one who had not been heard 
of for seven years. If such a person had been out of the state un- 
heard of for this statutory period, or had remained conc-aled in New 
Jersey under similar conditions, the next of kin might apply to the 
Orphans’ court for administration of the estate. The court could 
then issue a rule to show cause why letters of administration should 
not be granted, to be argued in not less than thirty days or more 
than three months; and if, at such argument, the next of kin could 
prove such absence for seven years to the court, and no sufficient 
reason was shown to the contrary, it might issue letters of adminis- 
tration. 

In 1888 (March 14), the Orphans’ court was given power to 
certify any question of fact into the Circuit court. In such a case 
the trial should proceed as in any other trial by jury. 

By Chap. 102 of 1896 the number of Judges of the Orphans’ court 
was reduced to one for each county besides the Justice of the Supreme 
court on the Circuit; but, in 1908, the Governor was given power to 
appoint another Judge, who might hold the court with or without his 
colleague. In this final shape the court remains at the present time. 

(TO BE CONTINUED). 
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RIGHT OF WIFE TO PLEDGE HUSBAND’S CREDIT. 

Only cases in which the wife attempts to buy goods or services 
upon the credit of the husband are considered. Cases in which she 
bargains upon her own credit, or of allowances by the court in matri- 
monial actions, do not come within the scope of the article. 

(1) In General.—The husband may be held liable for goods or 
services ordered by the wife upon two distinct theories,—agency in 
fact, or agency implied in law. Under the former the husband is 
held liable because, either expressly or by fair implication, he has 
given his wife authority to buy the things in question upon his cfedit. 
The latter theory has no reference to the husband’s sanction, express 
or implied. It is an ‘agency of necessity,’’ (Bostwick v. Brower, 22 
Misc., 709, 710) a mere means adopted to compel the husband to 
fulfill his duty to support the wife. These theories are independent. 
A caie may be made against the husbend upon cither of them, with- 
out reference to the other. (N:t result of all the cases. See in par- 
ticular Cromwell v. Benjamin, 41 Barb., 558, 560; Wanamaker v. 
Weaver, 176 N. Y. 75, 78-9.) 


I. AGENCY IN FACT. 


(2) In General.—Such an agency, like any other, must be es- 
tablished as a matter of course by the customary evidence. It is in 
all cases a question of fact, in determining which the marriage is but 
one of the circumstances to be considered. ‘‘The question of her (the 
wife’s) agency is one of fact, and is not a conclusion of law to be 
drawn alone from the marital relation.’’ (Wanamaker v. Weaver, 
176 N. Y. 75, 82-3.) There is no ‘‘mandate in law, making the wife 
the agent in law of her husband to bind him, and to pledge his credit, 
by what otherwise would have been her own contract, if she had been 
a feme sole.”” (Debenham v. Mellon, L. R. 6 App. Cas., 24, 31,—ap- 
proved in Wanamaker v. Weaver, 176 N. Y. p. 80.) The wife’s pre- 
sumable authority, where it exists, ““does not spring merely out of the 
contract of marriage, but the same authority would exist in favor o- 
a sister, or a housekeeper, or other person presiding over the managef 
ment of the house.” (Debenham v. Mellon, L. R. 5 Q. B. D. 394, 
399, —approved in Wanamaker v. Weaver, 176 N. Y. p. 80.) 

(3) Wife’s Implied Authority.—While husband and wife are liv- 
ing together, the latter, as head of the household, has implied auhor- 
ity to pledge his credit for necessaries,—that is, for things which, in 
character and amount, appear to be reasonably necessary to the con- 
duct of the household and for her personal use. ‘‘The husband is 
bound to provide for her and them [the family] whatever is necessary 
for their suitable clothing and maintenance, according to his and their 
situation and condition in life;’’ (Keller v. Phillips, 39 N. Y. 351, 354) 
and where the articles in question are reasonably suited to the ful- 
fillment of this duty, the husband is presumed, while the parties are 
cohabiting, to have authorized his wife to purchase them upon his 
credit. (Keller v. Phillips, 39 N. Y. 351, 355; Cromwell v. Benjamin, 
41 Barb. 558, 559; Blowers v. Sturtevant, 4 Denio, 46, 49 [dictum] 
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Graham v. Schleimer, 28 Misc. 535, 536; W. & J. Sloane v. Boyer, 95 
N. Y. Supp. 531, —all actions against the husband. The point is also 
established by cases in which actions against the wife were dismissed 
upon the theory that presumptively the liability was the husband’s, 
—see Bradt v. Shull, 46 App. Div. 347; Grandy v. Hancock, 85 App. 
Div. 173, 174; Ruhl v. Heintze, 97 App. Div. 442, 444; Lindholm 
v. Kane, 92 Hun. 369; Smith v. Allen, 1 Lans. 1o1, 105; Kegney v. 
Ovens, 18 St. Rep. 482, 483. 

There is some diversity and confusion in the use of the term 
‘“‘necessaries.”” Throughout this article it is used in the sense given 
in the text,—with strict reference, that is to the character of the 
articles, and the reasonableness of the quantity purchased by the 
wife, without regard to the provision made by the husband. This 
is the commoner use of the term. 

An attempt is sometimes made to distinguish between ‘‘absolute”’ 
necessaries and others, according to whether the articles are in their 
nature essential to the conduct of any household, such as food and 
lodging, or merely articles of convenience, which may or may not be 
suitable to the condition in life of the parties. [See 15 Amer. & Eng. 
Enc. of Law, 2d ed., p. 876; McBride v. Adams, 84 N. Y. Supp. 1060.[ 
Nothing seems to be gained, however, by such a distinction. The 
husband’s duty extends to articles of convenience, as well as to the 
bare necessities, provided only that they are within his means, and 
suited to the station in life of himself and his family; and the pre- 
sumption of authority is commensurate with this duty. The plain- 
tiff must, in every case, establish the husband’s duty in the premises. 
The burden of proof is more severe in some cases than others; but, 
it is believed, any article which the husband is bound to supply is, 
within the legal definition, a ‘‘necessary.” 

(4) Necessaries—What Are.—As has been seen, the question 
whether given articles are necessaries depends upon the particular 
circumstances of the case. It is ordinarily a question of fact, to be 
determined by the jury or other trier of fact. (Lockwood v. Thomas, 
12 Johns, 248, 250; Cromwell v. Benjamin, 41 Barb. 558, 560; Ray- 
mond v. Cowdrey, 19 Misc. 34, 35; Anon. 21 Misc. 656, 658; Graham 
v. Schleimer, 28 Misc. 535, 536; Fischer v. Brady, 47 Misc. 401, 403.) 
The following things have, under the circumstances of the case, been 
held to be necessaries: —board and lodging; (M’Gahay v. Williams 
12 Johns. 293; Ogle v. Dershem, 67 App. Div. 221; Kenny v. Meislahn 
69 App. Div. 572; Kent v. Brickerhoff, 8 St. Rep. 794; Sulton v. 
Misrahi, 47 Misc. 655. In the latter case it is said; ‘‘The fact that 
the husband and wife had lived together in the house in which his 
wife remained after her desertion is prima facie evidence that it was 
a suitable residence with reference to the husband’s means” [47 Misc. 
p. 656] furnished room and servant; (Lockwood v. Thomas, 12 Johns 
248, 251) groceries; (Minck v. Martin, 22 J. & S. 136, 138; Fischer 
v. Brady, 47 Misc. 401) coal; (Sykes v. Halstead, 1 Sandf. 483) 
wearing apparel and toilet articles; (Anon., 21 Misc. 656; Bonwit 
v. Lovett, 102 N. Y. Supp. 800) medical services; (Kenny v. Meislahn, 
69 App. Div. 572; Comstock v. Green, 88 Hun. 64; Potter v. Virgil, 67 
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Barb. 578; Clifford v. Eagle, 23 Misc. 441; In re Shipman’s Estate, 
5 N. Y. Supp. 559; Webber v. Spannhake, 2 Redf. 258) nursing; 
(Kent v. Brinckerhoff, 8 St. Rep. 794; Schneider v. Rosenbaum, 52 
Misc. 143) a silk dress; (Graham v. Schleimer, 28 Misc. 535) a sofa 
cushion, a lamp and globe, and a breakfast gown and sash. (Ray- 
mond vy. Crowdrey, 19 Misc. 34.) 

As to whether money advanced to the wife may be a necessary, 
the authorities differ. On the one hand, it has been held that, where 
the ‘‘advances were made because of the wife’s necessities, and under 
such circumstances that the same should be chargeable to the hus- 
band,” the giving of the money to the wife in order that she may sup- 
ply herself “is equivalent to the act of furnishing the necessaries.”’ 
(Wells v. Lachenmeyer, 2 How. Pr. N.S. 252; Kenny v. Meislahn, 69 
App. Div. 572, 573. These cases clearly outweigh in authority those 
cited in the following note. Wells v. Lachenmeyer was decided in the 
General Term of the Supreme court for the First Department.) 
On the other hand, it has been held that the husband is never liable 
for money loaned to the wife, even for the purpose of enabling her 
to buy necessaries. (Anderson v. Cullen, 8 N. Y. Supp. 643, 644; 
Schwarting v. Bisland, 4 Misc. 534, 535; each decided in the General 
Term of the N. Y. Common Pleas. ) 

(5) Notice not to Sell to Wife.—Any presumption of authority, how- 
ever, necessarily ceases when the husband notifies the tradesman 
not to sell goods to the wife upon his credit. In the nature of things 
an agency in fact cannot exist when, as a matter of fact, the prin- 
cipal repudiates it. The husband is entitled to provide for his wife 
and family in his own way. The wife may not dictate the source of 
supply. (See cases infra, Sec. 12, notes 50, 51, 52.) The husband 
may consequently always terminate her authority to deal with a 
particular tradesman by notice to the latter, (Keller v. Phillips, 39 
N. Y. 351, 355; Mott v. Comstock, 8 Wend, 544; Kimball v. Keyes, 
11 Wend. 33; Theriott v. Bagioli, 9 Bosw. 578, 581. If he rescinds 
the notice, his liability, of course, will revive. Whelen v. Halcombe, 
18 Misc. 611) provided only that he fulfills his duty of support in 
some other way. (See infra, Sec. 9) 

(6) Proof that Husband Had Supplied Wife.—The presumption 
the wife’s authority is based upon the inference that she is ordering 
only such goods as are in fact required for herself and the common 
household. This is the extent of her duty and her right, and the 
husband is not deemed to have consented to the pledge of his credit 
for any other purpose. The inference, however, that the wife has 
confined herself to such purpose is an inference of fact, which the 
husband may rebut, since ‘when the husband and wife are living 
together, and when the wife is properly maintained, . . . there ts 

. no prima facie evidence that the husband is neglecting to dis- 
charge his necessary duty, or that there is any necessary occasion for 
the wife to run him into debt.” (Debenham v. Mellon, L. R. 6 
App. Cas. 24, 31,—approved in Wanamaker v. Weaver, 176 N. Y. 
p 80.) Consequently the husband may always show in defense that 
at the time of the wife’s purchase she was sufficiently supplied with 
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similar articles, or with money to buy them. (Wanamaker v. Weaver, 
176 N. Y. 75, 81-3; Debenham v. Mellon, L. R. 5 Q. B. D. 394, 397, 
401; S. C. L. R. 6 App. Cas. 24, 34-5,—approved in Wanamaker v. 
Weaver, 176 N. Y. pp. 79-81; Morel Brothers & Co., Ltd., v. Earl of 
Westmoreland, L. R. 1 K. B. D. [1903], 64, 74,—approved in Wana- 
maker v. Weaver, 176 N. Y. p. 80; Oatman v. Watrous, 120 App. 
Div. 66, 67; Bloomingdale v. Brinckerhoff, 2 Misc. 49, 50; Martin v. 
Oakes, 42 Misc. 201, 203; Weingreen v. Beckton, 102 N. Y. Supp. 
520, 521; Lichtenstein Millinery Company v. Peck, 110 N. Y. Supp. 
410, 411.) 

In view of this rule [not, however, finally settled until the de- 
cision in Wanamaker v. Weaver] the husband’s liability is ultimately 
determined in accordance with the principles stated in the second 
section of this article. He is liable, that is, only where the articles 
were in fact necessary to the wife and family; and to this extent his 
liability is absolute. The plaintiff's burden of proof, however, is 
lighter if the case is one of implied authority, even though the in- 
ference be rebuttable. See infra, Sec. 13.) 

(7) Express A gency—Good until Revoked— Ratification.—A different 
rule from the foregoing applies where, prior to the transaction in 
question, there has been a course of dealing in which the wife has 
purchased similar goods from the merchant, and the husband has 
paid for them without objection. This amounts to a representation 
to the merchant that the wife has authority to purchase such goods 
upon the husband’s credit, and the latter will be liable for purchases 
of this character until he notifies the merchant of his refusal to give 
further assent to such transactions. (Raymond v. Cowdrey, 19 Misc. 
34; Hartjen v. Ruebsamen, 19 Misc. 149, 151; Anon., 21 Misc. 656, 
657; Ball v. Lovett, 98 N. Y. Supp. 815; Bonwit v. Lovett, 1o2 N. Y. 
Supp. 800, 801-2. And see dictum in Wanamaker v. Weaver, 176 N. 
Y. p. 83. This is merely a special application of the ordinary rule 
of agency,—see Claflin v. Lenheim, 66 N. Y. 301, cited in Hartjen v. 
Ruebsamen, 19 Misc. p. 151.) It is not essential to establish such 
an agency that prior bills shall have been rendered to the husband. 
It is enough if they are given by the wife to the husband, and he 
furnishes her with money to pay them. (Anon. 21 Misc. p. 657.) 
It is not enough, however, that he merely gives her money to use 
when he has no knowledge of the particular bill in question. (Bost- 
wick v. Brower, 22 Misc. p. 711.) 

The wife’s authority in such cases is “‘not revoked by [a] separa- 
tion in the absence of notice.’’ (Anon. 21 Misc. p. 657. And see 
cases cited in note 25,—all of them (with the possible exception of 
Bonwit v. Lovett) cases in which the parties had separated. In 
Hartjen v. Ruebsamen the husband paid a bill after the separation 
had taken place,—seemingly a stronger case for the implication of an 
agency than one where the transaction was completed before the 
separation. No distinction, however, is made in this particular. ) 
The notice to terminate such an agency must be an express notice to 
the tradesman affected. (Ogle v. Dershem, 67 App. Div. 221, 223; 
W. & J. Sloane v. Boyer, 95 N. Y. Supp. 531. Whether notice, even 
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if given, would have been a defense to the husband in these cases, 
seems doubtful, inasmuch as there seem to have been all theelements 
of an agency of necessity. 

A fortiori will a general notice be insufficient to revoke a con- 
tract made by the defendant himself for the support of the wife. 
(Daubney v. Hughes, 60 N. Y. 187, 189-90.) Mere notice that there 
has been a separation is not, it would seem, sufficient, it being neces- 
sary to give “notice that the separation imported a revocation of the 
agency.” (Hartjenv. Ruebsamen, 19 Misc. p. 151.) Nor is it enough 
that the defendant has resisted an action for part of the goods, brought 
by the plaintiff's assignor. (Ogden v. Prentice, 33 Barb. 160, 164.) 
It will suffice, however, if the notice is published in a newspaper taken 
by the plaintiff. (Kimball v. Keyes, 11 Wend. 33, 35.) 

Where the husband ratifies a purchase, he is equally liable as 
though he had expressly authorized it. He is held to have ratified it 
when, knowing of it, he does not express disapprobation. (Ogden v. 
Prentice, 33 Barb. 160, 164; Potter v. Virgil, 67 Barb. 578.) ‘‘The 
husband will be liable when the goods purchased by his wife come to 
her or his use with his knowledge and permission, or when he allows 
her to retain and enjoy them.” (Ogden v. Prentice, 33 Barb. pp. 
164-5,—followed in Graham v. Schleimer, 28 Misc. 535, 536.) 

(8) Separation—Effect on Wife’s Implied Agency— Notice.—‘‘The 
presumption of the wife’s authority to pledge her husband’s credit is 
negatived by the fact of their living apart; (Bloomingdale v. Brincker- 
hoff, 2 Misc. 49, 50) and it follows that in such a case, there can 
never be a recovery against the husband upon the ground of an im- 
plied agency in fact. (M’Cutchen v. M’Gahay, 11 Johns. 281; Le- 
Boutillier v. Fiske, 47 Hun. 323; Bloomingdale v. Brinckeroff, 2 
Misc. 49; Buxbaum v. Mason, 48 Misc. 396. Though there may bea 
recovery where there is evidence of express agency, or upon the ground 
of an agency of necessity,—see supra, Sec. 7, and infra, Sec. 10.) 
Where, however, although the husband has left the home, there has 
been no ‘‘open separation” of the parties, the presumption of the 
wife’s agency continues. (Ball v. Lovett, 98 N. Y. Supp. 815. Simi- 
larly where the wife lived in the husband’s house and he boarded at a 
hotel, visiting her frequently. Arnold v. Allen, 9 Daly, 198, 201.) 

It is not necessary for the husband’s protection that the trades- 
man shall have knowledge or notice of the separation if it is open and 
notorious. (Hatch v. Leonard, 71 App. Div. 32-34-5; LeBoutillier v. 
Fiske, 47 Hun. 323, 224; M’Cutchen v. M’Gahay, 11 Johns. 281, 282; 
Bloomingdale v. Brinckerhoff, 2 Misc. 49, 50; Meyer v. Jewel, 88 
N. Y. Supp. 972. And see dictum in Baker v. Barney, 8 Johns. 72. 
In the last case it is said that ‘‘the general reputation of the separation 
will, in such case, be sufficient.” The ‘case’ referred to is one in 
which the husband has made adequate provision for the wife. But 
that protects him (at least since the decision in Wanamaker v. Weaver ) 
regardless of whether the parties are separated or not; an} probably 
the court intended to lay down the unconditional rule that ‘‘generaj 
reputation”’ of the separation will always protect the husband. The 
language quoted was cited to this effect in LeBoutillier v. Fiske, 47 
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Hun. 323, 324. It probably means no more than that the separation 
shall be open and notorious, so that these cases are in harmony with 
the general rule that the tradesman’s actual knowledge of the separa- 
tion is immaterial. ) 


Il. AGENCY IMPLIED IN LAW. 


(9) In General— Husband’s Duty to Support.—‘The husband 
may be liable for necessaries furnished to the wife, in certain cases, 
though the existence of an agency or assent, express or implied in fact, 
is wholly disproved by the evidence, and this, upon the ground of an 
agency implied im law, though there can be none presumed in fact.” 
(Cromwell v. Benjamin, 41 Barb. 558, 560. The italics are the 
court’s.) ‘Notwithstanding the separation of husband and wife, 
the former is bound to support the latter, together with her chil- 
dren, in the absence of either an agreement or a decree of the court 
relieving him from that burden, and in such a case, if the wife pur- 
chases only those things which may be held to be necessaries, the 
law implies an agency on her part to make the purchase on the 
husband’s credit.”” (Hatch v. Leonard, 165 N. Y. 435, 438. And 
see cases in note 47, infra. The generality of the statement quoted 
does not, of course, indicate that the wife may not forfeit this right,— 
see Constable v. Rosener, 82 App. Div. 155, 159-61; aff'd, on opinion 
below, 178 N. Y. 587.) This duty, unless forfeited, is absolute. The 
husband must see to its fulfillment; and he is as much liable where 
he merely neglects, as where he expressly refuses, to support the 
wife. (Arnold v. Allen, 9 Daly, 198, 200.) It will not absolve him 
that he has made an agreement with the wife for her maintenance, 
if he does not perform it; (Baker v. Barney, 8 Johns. 72) and if 
he makes an agreement for her support with a third person, he must 
see to it that the latter fulfills it. (Wenz v. McCann, 107 App. Div. 
557, 560; where the agreement was made with two adult daughters 
of the parties.) Nor may the husband rely upon provision made for 
the wife where, upon a separation occurring, he prevents her from 
taking the articles away with her. (Lord v. Thompson, 9 J. & S. 115, 
121. Nor will his subsequent offer to restore the articles aid him, if 
coupled with unreasonable conditions, to which she is not bound 
to accede. Idem.) 

Where an action for a divorce or separation is pending, the hus- 
band remains liable for necessaries up to the time of the actual pay- 
ment of alimony. (Mink v. Martin, 22 J. & S. 136, 140; Lord v. 
Thompson, 9 J. & S. 115, 120-1. And see Sykes v. Halstead, 1 
Sandf. 483. In Minck v. Martin the wife’s application for alimony 
pendente lite had been denied. There is some difficulty in reconciling 
this case with Anderson v. Cullen [see note 46]. In Lord v. Thomp- 
son a referee had awarded alimony; but his report had not yet been 
confirmed, or any payment made under it.) Where, however, the 
wife’s application for alimony is finally denied, in view of all the 
circumstances of the case, the husband is relieved from paying for 
necessaries procured by her. (Anderson v. Cullen, 8 N. Y. Supp. 


643, 644-5.) 
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(10) Right to Furnish Unsupplied Wife.—It results from the lia- 
bility just stated that a tradesman may furnish necessaries to a 
wife who is not adequately supplied therewith, whether or not she 
is living with her husband, and whether or not he has forbidden 
such supply, provided only that she has not forfeited her right to 
support. (Baker v. Barney, 8 Johns. 72; Cromwell v. Benjamin, 
41 Barb. 558, 560; Ogle v. Dershem, 67 App. Div. 221, 222; Com- 
stock v. Green, 88 Hun. 64, 66; Minck v. Martin, 22 J. & S. 136, 140; 
Sykes v. Halstead, 1 Sandf. 483, 484; Kent v. Brinckerhoff, 8 St. 
Rep. 794; Clifford v. Eagle, 23 Misc. 441; Fischer v. Brady, 47 Misc. 
401; Pomeroy v. Wells, 8 Paige, 406, 411 [dictum]. 

The rule is often stated thus: “If a husband turns away his 
wife, he gives her a credit wherever she goes, and must pay for 
necessaries furnished her.’’ M’Gahay v. Williams, 12 Johns, 293, 
295. The driving away of the wife, however, is but a phase of the 
general question whether the separation is due to her fault. See 
cases, supra, and in note to Sec. 12, infra. The husband may drive 
her away just as effectually by adultery as by violence,—see Sykes 
v. Halstead, 1 Sandf. 483, 484.) A fortiori may the husband not 
object to the wife’s pledging his credit where (without fault on her 
part) they part by consent, or he requests her to supply herself 
elsewhere (Baker v. Barney, 8 Johns. 72; Lockwood v. Thomas, 12 
Johns. 248, 250.) 

(11) Same Subject—Extent of Right.—The agency in law is but a 
means for securing the fulfillment by the husband of his legal duty 
to support the wife, and is, necessarily, merely commensurate with 
that duty. (See Sec. 1, supra.) 

(12) Same Subject— Nature and Extent of Husband’s Duty.—The 
husband’s duty is to furnish the wife suitable home, provide for her 
proper maintenance therein, and so conduct himself that she is not 
justified in leaving it. He is not bound to maintain her at any place 
and through any source, that she may select. (Constable v. Rosener, 
82 App. Div. 158, 161, aff’d, on opinion below, 178 N. Y. 587; Catlin 
v. Martin, 69 N. Y. 393, 395; M’Cutchen v. M’Gahay, 11 Johns. 
281, 282; Mott v. Comstock, 8 Wend. 544; Ogle v. Dershem, 91 
App. Div. 551, 553; Blowers v. Sturtevant, 4 Denio, 46, 49; Board of 
Supervisors v. Budlong, 51 Barb. 493, 514. The husband is, a 
fortiori, justified in insisting on supplying the wife himself when she 
has bought an excessive amount of goods upon his credit, selling what 
she could not use. Mott v. Comstock, 8 Wend, 544.) 

(CONCLUUED NEXT MONTH). 





One who steals personal property and conceals his possession 
of it is held in Lightfoot v. Davis (N. Y. 29 L.R.A. (N.S.) 119, to 
have no right, while the concealment continues, to acquire title by 
lapse of time. 





LEARNED v. CENTRAL R. R. OF N. J. 
(N. J. Court of Errors and Appeals, March 7, 1911.) 
Transportation of Baggage—Liability for Loss. 
The plaintiff, Margaret Larned, obtained a judgment against 
the Central Railroad for the loss of a suit case and personal articles. 
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The plaintiff bought a ticket from New York to Elizabeth and used it 
to check her suit case about noon one Saturday. Instead of going 
to Elizabeth immediately she went el-ewhere, arriving at her d>s- 
tination too late to claim her baggage until the following Monday 
morning, by which time it had disappeared. 

The railroad claimed that by reason of the plaintiff failing to 
accompany he baggage on the same train, and especially by her 
failure to claim it for over thirty-six hours after its arrival, the 
liability of the railroad became that of a gratuitous bailee, or at most 
that of a warehouseman; and that in the absence of negligence the 
company could not be held liable. 

In the course of an opinion affirmng the judgment, this lan- 
guage is used: 


PER CURIAM: * * * It is true that many of the older au- 
thorities so hold, but the methods of railroad companies in the trans- 
portation of baggage have changed greatly of late years, even to the 
extent of running trains exclusively for baggage, and it is notorious 
in many cases, especially at certain seasons, the passenger has no as- 
surance whatever: that his baggage will go on the same train as that 
which he takes himself, even when checked in due season for that 
purpose. 

Baggage may be checked from house at starting point to another 
house at place of destination, and be transported quite independently 
of the train taken by the passenger. We think, therefore, that a rail- 
road that checks baggage on a passage ticket, and thereby assumes en- 
tire control of it, takes it primarily as a carrier, and the mere fact 
that the passenger does not take the same train as the baggage does 
not modify or change this status. 

With respect to the claim that the defendant was discharged 
from liability as a carrier, by reason of the undue delay in presenting 
the check at destination, it may be said that this defense would be 
sustainable, no doubt, if it appeared that the undue delay had any- 
thing to do with the loss of the baggage, but as to this nothing ap- 
pears. For all that we know, or that the court or witness knew, the 
suitcase may have been stolen from the baggage-room within ten 
minutes of its arrival. The defense of unreasonable delay is, there- 
fore, irrelevant. 





IN RE DUBELBEISS, ET AL. 





(N. J. Supreme Court, March 16, 1911.) 


Certiorari—Single Justice Jurisdiction in Supreme Court. 





Motions were made to strike from the files the judgments en- 
tered by direction of Justice Swayze in the certiorari proceedings 
brought by Eugene Dubelbeiss and George Dietrich to review the 
proceedings under which they were dismissed from the police force 
of West Hoboken. Dubelbeiss and Dietrich reported an alleged dis 
orderly house, following which charges were made against them which 
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were alleged to have been inspired by their actions making the report. 

The single ground advanced for dismissing the judgment of 
Justice Swayze was that section 5 of the Certiorari act of 1903 is 
unconstitutional on the ground that it delegates to a single Justice of 
the Supreme court the prerogative jurisdiction in certiorari that may 
be exercised only by the court itself. 

Justice PARKER, in sustaining the constitutionality of this sec- 
tion, said it did not appear in the case just what constitutional pro- 
vision is infringed by the section under review. He then pointed out 
that the holding of the Supreme court by a single justice was nothing 
new in the judicial system of the state. As far back as 1779 the 
Legislature enacted that the Supreme court might be held by the 
chief justice or any one of the associate justices, and in 1845 it pro- 
vided for what is known as the Branch court. He pointed out that 
both of these enactments had been sustained by the courts as a valid 
exercise of the powers of the Legislature. 

Discussing the practical situation existing in the Supreme court 
to-day, he said: 

“So far as we are aware, the constitutional propriety of the branch 
court sitting in term time, has never since been challenged whether 
such court consists, as is now customary, of three Justices, or two 
or only one. For many years there have been two branch courts 
to hear common business, and recently the practice has grown up of 
equalizing the work of these three sections by the transfer of business 
from one to another, a section that has finished its own calendar taking 
over cases from any other section whose calendar is unfinished, so 
that any one of the three sections may be sitting as the main court 
or branch court, according to the character of the business that it is 
transacting. 

‘“‘All this makes for economy of time, both of court, counsel and 
litigants—an economy now essential in view of the increased business 
of the court.” 

Justice Parker showed that the Fifth Section of the certiorari 
act had the same purpose in view by authorizing the hearing and de- 
termination of one class of common business at Chambers. 


BRADY v. PUBLIC SERVICE RAILWAY. 








(N. J. Supreme Court, March 30, 1911.) 
Obstruction in Public Highway—Duty to Remove Same—Legal Liability. 


An accident happened to Brady as he was driving along Bloom- 
field Avenue, at Caldwell. The evening before a trolley car of the 
Public Service Railway had run into a wagon, demolished it and 
killed the driver. The employees of the Railway pulled the wagon 
off to one side and left itin the road. They put a warning light on the 
wagon that night and the next day advised its owner of the situation. 
They took no further steps to prevent the wagon from being a menace 
to the safety of persons traveling along the highway. Upon these 
facts, the jury found that the trolley company was responsible for 
the injuries to Brady. 











118 THE NEW JERSEY LAW JOURNAL 


One of the grounds upon which the company asked for a non- 
suit at the trial was that there was no proof that the wrecking of the 
first wagon was due to negligence on th: part of the motorman operat- 
ing the car. Counsel for the company admitted that the proofs might 
justify an inference that the company had been negligent, but con- 
tended that any such inference was overthrown by the fact that while 
the motorman was called as a witness for Brady, he was not asked 
whether the collision was due to negligence upon his part. In dis- 
posing of this contention Chief Justice GUMMERE said he knew 
of no rule of law which requires a litigant who calls his adversary, or 
the latter’s servant, and proves by him a single fact, to then proceed to 
examine generally with relation to the matters in issue between the 
parties. Continuing, the Chief Justice said: 

GUMMERE, C. J.: * * * * “The request for the direc- 
tion of a verdict in favor of the defendant was also rightfully refused. 
The theory upon which it was rested, as we gather from the argument 
of counsel, was that the company had a legal right to remove the 
wrecked wagon from its tracks and deposit it upon another part of 
the highway, and that having done so it was under no legal obliga- 
tion to see to it that the presence of the wreck in the place where it was 
deposited should not be a source of danger to other persons using the 
highway. It was further argued that if such an obligation did rest 
upon the company orginally, it only continued until the owner of the 
wagon was notified by the company of its presence in the highway, 
and then was shifted to him. 

If the demolition of the wagon had been the act of some one 
other than the company or one of its ervants, its emoval from the 
company’s track to some other part of the highway would not have 
rendered the company liable to other users of the highway for in- 
juries resulting to them from the presence of the wagon in the place 
to which it had been moved. 

A traveler upon a highway who meets with an obstruction there- 
in for whose presence he is not responsible is entitled to remove it 
aside so that he may proceed upon his way, and in so doing he incurs 
no liability to any other traveler who may follow him on that road at a 
later period. But the rule is otherwise with regard to the person 
who creates the obstruction. No one has a right without special 
authority to obstruct a public highway or render its ordinary use dan- 
gerous. If he does so he thereby creates a public nui: ance, and for 
injuries directly resulting therefrom io travelers upon the highway 
he is legally answerable. 

The suggestion that a person who places an obstruction in a 
public highway may relieve himself from responsibility for injuries 
resulting therefrom to users of thehighway by notifying the owner 
of the chattel, which has been used to creaie the obstruction, of its 
whereabouts, does not appeal to us. Assuming that the owner may 
become liable for failing to remove his property from the highway, 
within a reasonable time after notification of its presence there, his 
neglect cannot operate to relieve the original wrongdoer from the 

consequences of his wrongful act. 
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That it is not negligence to ride on a railroad car platform when 
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the train is so crowded that one cannot reasonably enter a car and 
the carrier acquiesces in the use of such accommodation by collecting 
fare or some other indicative act is declared in Norvell v. Kanawha 


& M. R. Co. (W. Va.) 29 L.R.A. (N.S.) 325. 





MISCELLANEOUS. 


CONTEMPT CASES. 


To the Editor of The Journal. 


SIR: Many Judges, principal- 
ly of the lower courts, display 
a weakness for, and have a habit 
of having, or more frequently 
threatening to have, _ peop'e 
brought before them for ‘“‘con- 
tempt of court,”’ so called, for 
most trivial reasons. They sel- 
dom actually punish the offender, 
but do often subject him to un- 
pleasant and humiliating no- 
toriety, and sometimes use ar- 
rogant, intemperate and sarcas- 
tic epithets, very irritating to a 
respectable and _ self-respecting 
or sensitive person; such as would 
certainly constitute contempt of 
court from a private individual 
towards a Judge, and would fre- 
quently, and not unrighteously, 
result in a fistic response if used 
by any ordinary man to another 
on the street. Yet the Judge 
knows he can use free speech at 
such times with impunity be- 
cause of his position. 

Lawyers are somtimes dis- 
respectful in court, and _ this 
should be firmly repressed. But 
there are also lawyers who are 
over-timid, servile, or even sy- 
cophantic, b2cause they are afraid 
of the undignified, unnecessary, 
wanton, spectacular, ‘‘playing to 





the galleries,” and ‘“‘callings 
down” in which some Judges 
habitually and indecorously in- 
dulge, especially when reporters 
are present. 

It should never be necessary 
for a respectable citizen to be 
afraid to speak freely, or sup- 
press his independence, when in 
court. The fact of the matter 
is that there is a growing rest- 
iveness on the part of thought- 
ful individuals, living in this 
generally enlightened and liberty- 
loving Twentieth century, as to 
this unrestrained, immense, ab- 
solute, infinite and entirely un- 
regulated power over the person 
by a Judge, without process of 
law, indictment, trial, or any of 
the usual safeguards of individual 
rights; and they further feel that 
there should be some defined rule 
or clear understanding as to what 
is and what is not contempt of 
court, and what is and what is 
not allowable in the way of the 
discussion of a case, or the cri- 
ticism of a Judge by a newspaper 
or individual, and when, where 
and to whom such comment may 
and may not be uttered. As 
matters now stand, all is con- 
fusion on the subject, and de- 
pends wholly upon the caprice of 
the Judge; and that which one 
Judge will treat as contempt will 
be ignored or laughed at by an- 
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other. If a Judge is touchy, ir- 
ritable, dissipated, dyspeptic, 
nervous or ill-natured, or does 
not happen to like you very well 
for no reason in particular (and 
these are not remote possibi- 
lities), he has it in his power to 
commit you for contempt, if 
you say to your wife, or friend, 
either in your own home or on 
the street, that you do not think 
he is a good, learned, or fair 
Judge, and has not done right in 
the case of Smith v. Jones. He 
may not do anything of the k nd, 
but the feeling that any man in 
the community in which you live 
and whom you perhaps knew to 
be a dull or insignificant chap 
when he was at school with you, 
and whom you also know per- 
sonally well enough to be fully 
aware that, when off the bench, 
he is only a very “ordinary sort”’ 
or a cheap politician, does not 
leave a good taste in the mouth. 

The answer of a Judge to all 
this might be: I have never com- 
mitted any one for contempt, or 
no such abuse as you imply exists. 
I repeat, it is the existence rather 
than the present very extensive 
abuse of this power against which 
I protest. It is not in harmony 
with our free institutions, pr - 
sent day ideas of liberty, or 
fairness and freedom of speech. 
And I assert that the mere 
knowledge of its existence does 
very frequently stifle and sup- 
press fair newspaper criticism of 
judicial conduct, and often ren- 
ders it impossible for a lawyer 
to fight fearlessly against un- 
fairness of demeanor towards 
himself or his client on the part 
of the trial judge. 

A large preponderance of the 
Judges of New Jersey are con- 
spicuously liberal, considerate, 


broad-minded, patient, conscien- 
tious men, and would not do in- 
tentional wrong, but this is 
beside the question. The un- 
restricted, unnecessary, unrea- 
sonable, unlimited and autocratic 
power of which I have written 
Should not exist, and is a tempta- 
tion to a Judge to be arrogant 
and autocratic. The power to 
punish for contempt and _ the 
power to issue injunctions are 
desirable within proper bounds, 
andare, ifregulated, salutary, but 
if we wish to retain them as a part 
of our judicial machinery, we 
must restrict them by some broad 
and general legal limitations as 
to their scope and exercise, and 
must give some opportunity for 
review or appeal from the ar- 
bitrary and now unreversible act 
of any one man who happens for 
the time to be some sort of a 
Judge. 

The day when the fashion was 
to invest some man with ‘the 
power of life and death,” orof in- 
definite imprisonment, has pass- 
ed away. This unlimited power 
of punishment for contempt is in 
the same class and must also go. 
If we do not change or regulate 
it the people at large will, by 
legislation, either by degrees or 
with a single blow, remove en- 
tirely these now needlessly drastic 
and archaic inventions of the 
Middle Ages, instead of retaining 
their beneficial and essential fea- 
tures. 

At present, any Judge, with- 
Oul even a pretense ot adequate 
reason therefor, and without any 
investigation or trial, may sum- 
marily commit whomsoever he 
pleases to an indefinite term of 
imprisonment, for anything he 
chooses to consider contempt, 
and neither a review of, nor ap 
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peal from such action can be had. 
Is this consistent with our views 
of liberty, equal rights or en- 
lightened justice? 

It is not against the abuse, but 
the very exstence of this tie- 
mendous power which I am now 
contending, although it is, in fact, 
often abused in a limited way by 
the threatening demeanor cf some 
irritable over-important Judge’s 
The saving salt of the situation 
is that many Judges, not other- 
wise conspicuously high-minded 
are good politicians, and, owing 
their positions to politics, will 
in tinctively avoid the unpopular 
exercise of this arbitra1y power, 

Finally, any Judge can now 


prevent or punish perfectly fair Y 


criticism or remarks, spoken or 
printed, in oc out cf court, by 
lawyer or layman, because of the 
mere knowledge that he has this 
power of imprisonment without 
appeal. He is the sole Judge of 
his right to exercise such power. 
That the knowledge that this is 
so often deters the press, lawyers 
and private citizens from telling 
a Judge the truth about his con- 
duct on the bench, or contending 
against or criticising unfair judi- 
cial acls, is universally known. 
This is conducive to an unwhole- 
some sycophancy towards the 
court, which shou'd be dignified 
in demeanor, and, when so con- 
ducted, treated with the greatest 
respect consistent with the in- 
dependence, self-respect and law- 
abiding freedom of the individual, 
but which should not have the 
power to repress just indignation 
or profitable criticism. Human- 
ly speaking, it is now far more 
safe to criticise the acts of God 
than those of a Judge of the In- 
ferior Court of Common Pleas of 
any county of New Jersey. 


This arcicle is prompted partly 
by recent occurrences in a county 
other than that in which I prac- 
tice, and the consequent news- 
paper and magazine discussion 
thereof, and partly by the knowl- 
edge which I have long had that 
prevailing public sentiment coin- 
cides with the view here express- 
ed. Personally, I have never 
had any difficulty with any Judge 
or in any court. 

THOMAS W. RANDALL. 
Paterson, N. J., March, 1911. 





COLONEL DUNGAN JUDGE. 

The Governor on February 
27th appointed Colonel Nelson 
. Dungan, of Somerville, a 
Judge of the Circuit courts, 
which means, under the assign- 
ments made, that he is to pre- 
side in Circuit causes in Essex, 
Monmouth, and Ocean counties. 
The term of office is seven years, 
and the salary $9,000 per year. 

HIS LIFE. 

The new Judge was born in 
Lambertville in May, 1867, and 
went with his parents to Har- 
lingen, Somerset county, to re- 
side, in 1873. His early educa- 
tion was obtained entirely in 
the Harlingen public school. He 
began teaching in 1883 at Weston 
and in 1885 at Somerville, and 
was always a hard student dur- 
ing that time. He began the 
study of law in the office of 
Bartine & Griggs, of Somerville, 
and, when the firm dissolved, he 
completed his studies with James 
L. Griggs. He was admitted as 
an attorney in 1890 and as a 
counselor in 1893. During the 
time of his preparation, and for 
some time later, he did various 
clerical duties to aid in his sup- 
port. 
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He has been very successful 
in the practice of law. His abil- 
ity a a trial lawyer wa _ par- 
ticularly set forth when he was 
appointed Prosecutor of the Pleas 
in 1895. He tried a number of 
important criminal cases. He 
has been admitted to practice in 
the United States Supreme court, 
and in the courts of New York 
State as counselor and attorney. 
He was President of the Somer- 
set County Bar Association last 
year. 

In 1898 Mr. Dungan formed a 
partnership with John F. Reger, 
and the firm has existed until 
his present elevation to the 
Bench. His military record is 
one extending since July, 1888, 
when he enlisted as a private of 
Company H. He has gone up 
through all the degrees of ad- 
vancement, until in March, 1907, 
he was chosen Colonel of the 
Second Regiment. He is one 
of the most popular officers in the 
National Guard. 

In 1908 Mr. Dungan was 
nominated by the Democrats 
for Senator and made a vigorous 
campaign against Senator Fre- 
linghuysen, but was defeated 
by a plurality of about 700. 
He ran on a platform in which 
local option was the chief issue. 
He has taken an active part in 
politics for many years, but has 
often stated that it was rather 
against his tastes, and that he was 
forced into it. He belongs to 
many societies and lodges, in- 
cluding Masonry. He was sworn 
into office on March 24th. 





ADMISSIONS TO THE N. J. BAR 
FEBURARY TERM, 1911. 


The following were admitted 
as attorneys at the February 
Term of the Supreme court: 


NEW YORK CITY. 

Char'es L. Cole, 49 Wall Street, 
Samuel F. Frank, 41 Park Row, 
James R. Mapletoft, 27 Pine 
Street, Henry E. Mattison, 79 
Wall Street, William H. Orr, 50 
Church Street, Jacob Steinbach, 
Jr., 50 Pine Street, William H. 
Wurts, 5 Nassau Street, Frank 
H. Hennessy, 1 Beekman Street. 

NEWARK. 

Robert G. Brown, 16 Vande- 
pool Street, W. E. Brown, Jr. 
care McCarter & English, Wil- 
liam L. Brunyaie, car2 Peirce & 
Hoover, Thomas H. Cashill, ror 
Congress Street, Joseph A. 
Fuerstman, 222 Washington 
Street, Samuel A. Fischman, 75 
Somerset Street, Thomas R. 
Grimm, 38 Mercer Street, Arthur 
Harris, care Lindabury, Depue 
& Faulks, William Harris, 382 
Clinton Avenue, Isidor Kalisch, 
738 Broad Street, Clyde D. Sout- 
er, 16 Gouverneur Street, Charles 
H. Walker, 137 Milford Avenue. 


JERSEY CITY. 

George J. Ewald, 15 Exchange 
Place, Charles B. Hermans, 260 
Grove Street, Jacob E. Lubell, 
212 Second Street, Thomas F. 
Meaney, Jr., 7 Elizabeth Street. 


CAMDEN. 

Willis T. Porch, 423 S. Sixth 
Street, Edmund H. Reeves, 428 
Market Street. 

ELIZABETH. 

Albert F. Bender, 342 West 
Jersey Street, David P. Lum, 
Harry J. Weiner, 72 Broad Street. 

EAST ORANGE. 

William A. Kirk, 64 Greenwood 
Avenue, W. J. Larrabee, 136 
North 14th Street. 

HOBOKEN. 

Kenneth D. Cranstoun, 54 
Newark Street, Allan W. Moore, 
1007 Garden Street. 
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NEW BRUNSWICK. 

George L. Burton, William J. 
McFadden. 

ELSEWHERE 

Louis D. Champion, Bartlett 
Building, Carl Weitz, 4578 Hud- 
son Boulevard, Robert F. Shep- 
pard, Cedarville, Henry Chal- 
mers, Holly Beach, Walter 5S. 
Flint, Little Falls, William A. 
Smith, Long Branch, Norman W. 
Harker, Mount Holly, Hugh C. 
Baldwin, Newton, John H. Con- 
over, Orange, John H. Gall, 
Paterson, William C. Vandewater 
Princeton, William Howard Jef- 
frey, Toms River, Errol O. 
Horner, Washington, D. C.,Harry 
Heher, Trenton, Edmund 5S. 
Jamieson, Trenton. 

The following were admitted 
as counsellors at the same Term: 
NEW YORK CITY 

J. Harry Hull, 30 Broad Street, 
Charles G. Signor, 27 Pine Street, 
Edward T. Magoffin, 27 Pine 
Street. 

NEWARK. 

Thomas <A. Christopher, 9 
Clinton Street, W. K. Flanagan, 
Prudential Building, David Hahn 
Prudential Building, David Les- 
nik, 738 Broad Street, Simon P. 
Northrup, 765 Broad Street, Wil- 
fred C. Roszel, 164 Market Street 
Milton M. Unger, Prudential 
Building. 

JERSEY CITY. 

James R. Bowen, 61 Mercer 
Street, Richard F. Jones, 1 Mont- 
gomery Street, Charles J. Kela- 
her, 61 Wayne Street, Charles W. 
Ostrom, 243 Washington Street, 
Edwin F. Smith, 1 Exchange 
Place, Frank E. Williamson, I 
Exchange Place. 

ATLANTIC CITY. 

William E. Decker, Edmund 
C. Gaskill, Jr., H. Siarr Giddings, 
George W. Stone. 


CAMDEN. 

William S. Darnell, Charles .W 
Letzgus, Lawrence B. Reader, 
Grover C. Richman, Albert S. 
Woodruff. 

PASSAIC. 
S. Ira Cooper, W. W. Scott. 
PATERSON. 

Thomas F. McCran, Robert J. 
McDermott. 

MOUNT HOLLY 

James Mercer Davis, Henry 
H. Savage. 

TRENTON. 

Samuel C. Kulp, Alexander 
Trapp. 

ELSEWHERE. 

Adolph C. Carsten, Hoboken, 
William Theo. von der Lippe, 
Arlington, James H. Dougherty, 
Bayonne, Andrew L. Boylan, 
Belleville, John V. Aller, Clinton, 
A. O. Robbins, Flemington, Wil- 
liam G. Hodgson, Haddonfield, 
Lewellyn Hildreth, Hammonton, 
Philip Goodell, Montclair, Ray- 
mond C. Matthews, Morristown, 
Frank J. Murray, Orange, John 
Warren Davis,  Pedricktown, 
William R. Davis, Town of 
Union, Edward Hollander, Wee- 
hawken, Hervey S. Moore, Wash- 
ington, D. C. 





N. J. BAR EXAMINATIONS, FEB- 
RUARY TERM, 1911. 


ATTORNEYS’ QUESTIONS. 


1. What is the provision in the 
State Constitution respecting the 
division of the powers of govern- 
ment? 

2. (a) What is an easement? 

(6) What is rent? 

3. Testator devised “all my 
lands to my son John for his life, 
and after his death to whom- 
soever he shall leave the same by 
his will.”’ There was no other 
gift of the lands. Testator left 
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surviving a widow and one child, 
the devisee. 
(a) In whom is the title 
to the land? 
(b) What is the nature 
of the gift to the son? 

4. A will directed executors to 
invest $10,000 in negotiable 
bonds for the use of A for life, 
remainder to B. The executors 
made the investment. During 
the life of A the executors sold 
the bonds for $15,000. Who is 
entitled to the gain upon the 
investment? 

5. A borrowed $100 from B, 
and delivered his horse as secur- 
ity. Afterwards A asked B’s per- 
mission (which was granted) to 
ride the horse to town. A re- 
fused to return the horse, and 
B brought replevin. Should he 
recover? 

6. A buyer wrote to a cotton 
dealer thus: “I will take the bale 
of cotton marked ‘X ,’ which you 
showed me to-day in your store. 
Ship it to me at once.” The 
dealer, on receipt of the ‘etter, 
mailed a reply accepting the offer. 
Before shipment could be made 
with due diligence, the cotton 
was destroyed by fire. On whom 
does the loss fall? 

7. A held B’s note for $100, 
borrowed money. A said to B 
“T give you that debt,’ and 
thereupon surrendered the note 
to B. Upon A’s death, his ex- 
ecutors sued B for the debt. 
B pleaded— 

(1) Accord and satisfac- 
tion; and 

(2) A gift of the debt and 
note. 

Are both pleas, or is either of 
them, good? 

8. Under the mechanics’ lien 
act, in what form should judg- 
ment be entered against the con- 


tractor and owner, respectively? 

g. A and B were partners. A 
furnished the capital, and B was 
to devote his entire time to the 
business. There was no agree- 
ment as to the proportion of pro- 
fits each should take. Is there 
any presumption as to the pro- 
portions in which they shall par- 
ticipate in profits? 

10. John Harris conducted a 
merchandise business in his own 
name. In fact, the business was 
owned by his wife, with whose 
consent he conducted it. A cre- 
ditor, not knowing the wife’s 
interest, accepted the husband’s 
note for goods sold to the business. 
Th: husband ab:zconded. The 
creditor sued the wife for the 
amount of the note. Can he 
recover against her on the note or 
at all? 

11. What are the requisites to 
the execution of a will? 

13. What is the jurisdiction, 
respectively, of the Court of 
Chancery and of the Orphans’ 
Court in the settlement of execu- 
tors’ accounts? 

14. A first mortgage covered 
lots 1 and 2. A-s?cond mortgage 
covered lot 2 only. The first 
mortgagee, under a power of sale 
contained in his mortgage, is 
about to sell, on foreclosure, both 
lots together. Has the second 
mortgagee any remedy, and, if 
so, what? 

15. A sold and conveyed land 
to X , who gave a note to A for 
the price. The deed was duly re- 
corded. <A judgment creditor of 
X, knowing that the land was not 
paid for, levied thereon. What 
remedy has A, if any? 

16. A tendered B the amount 
of a debt secured by mortgage. 
B wrongfully refused to accept 
the tender. A brought an action 
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for a decree for the delivery of the 
mortgag> and its cancellation. 
Can A maintain this action with- 
out offering to bring th: money 
tendered into court? 

17. A obstructed a highway in 
front of B’s store. A was in- 
dicted for maintaining a public 
nuisance, and B brought an ac- 
tion against A for damages. Can 
the action be maintained? 

18. One of two men in a prize- 
fight was permanently injured 
therein by the other. Has the 
injured one a right of action 
agains: the other for the damage 
he sustained? 

19. A sued B in an action for 
deceit for selling him peach trees. 
A proved only that the trees were 
winter killed, that B represented 
them to him, A, as being sound 
and the amount of his loss. He 
then rested. Should he recover? 

20. What is the distinction be- 
tween robbery and larceny? 

21. A married man died in- 
testate, seized of real and possess- 
ed of personal property. He had 
no children. What interest has 
his wife in his real and in his 
personal property? 

22. How may the right of a 
stockholder of a _ corporation, 
wishing, for a proper pu pose, to 
inspect its books kept in another 
State, be enforced and under 
what penalty? 

23. A sued a trolley company 
for injury to his horse alleged to 
have been caused liy electricity 
escaping from the track. At the 
trial he testified that when the 
horse’s foot struck the rail he 
said to his driver: ‘‘The horse has 
got a shock, catch hold.’’ The 
railway counse moved to scrike 
ou. the words spoken, but was 
overruled. He excepied. Should 
his exception be sustained? 


24. A_ witness, duly _ sub- 
poe aed, living forty miles from 
the court house, attended there 
as a witness. On the second day 
after he testified, before he reach- 
ed his home, he was arrested on 
civil process. (a) What was the 
witness’s right with regard to the 
arrest? (b) How may it be en- 
forced? 

25. A declaration contained 
several counts, some good and 
some bad in substance. How 
should the defendant respond? 

26. D, residing in Mercer 
county, was assaulted ir Atlantic 
by B, a non-resid nt of the state. 
He sued B, who wasserved in Mer- 
cer county with process. The de- 
claration laid the venue in Atlan- 
tic county. Was the venue pro- 
perly laid? 

27. If a party wish to take ad- 
vantage of failure to file a plead- 
ing within the time limited by 
law, when must he do so? If 
he do not take advantage within 
that time, may he afterwards ob- 
tain judgment? 

28. If a defendant has no 
interest in the subject-matter of 
a bill in equity, what course 
should he take? 

29. An answer to a bill fully 
denied any knowledge of the facts 
charged. It stated nothing as to 
the defendant’s information or 
belief regarding them. The com- 
plainant excepted to the answer. 
Should the exception be sustain- 
ed or be dismissed ? 

30. How should an objection 
to a bill of complaint for want of 
parties be taken? 





COUNSELORS’ QUESTIONS. 

1. A and B were joint debtors. 
An action was brought against 
them under a statute which pro- 
vided that when one joint debtor 
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was brought into court on process 
judgment might be rendered 
against both, though the other 
was not served. A was served 
with process. B, who was a resi- 
dent of another State, was neither 
served, nor did he appear in the 
action. Judgment was rendered 
against buth. Is B bound by the 
judgment outside the State in 
which it was rendered? 

2. A, seized in fee of a valuable 
estate, delivered a quitclaim deed 
therefor to B. The considera- 
tion recited in the deed and paid 
was $1. In fact, there was no 
other consideration. Did _ this 
deed pass legal title? 

3. Would your answer to ques- 
tion two be the same if the quit- 
claim deed had been supported 
by a consideration fairly repre- 
senting the value of the estate? 

4. A mortgaged his household 
furniture. His wife did not join 
in the mortgage. Was the mort- 
gage effective? 

5. A delivered a coat to B, 
a tailor, to be repaired. B re-de- 
livered the coat without payment 
of his charge of $5. Later A de- 
livered another coat to B for 
repair. This coat B refused to 
deliver to A without payment of 
both charges. Is B’s_ position 
justified ? 

6. A, a farmer, sells to B in the 
spring the hay and corn that he 
shall raise on his farm during the 
coming season. The corn had 
not yet been planted. Is the 
sale effective at law? 

7. A sold goods, which were 
not necessaries, to B, an infant. 
Attaining his majority, B promis- 
ed in writing to pay the purchase 
price. There was no considera- 
tion for this promise. Can A 


maintain an action against B? 
8. A promised to save B harm- 


less, if he (B) would become 
surety for the performance by X 
of a contract X had made with 
Y. Is the promise of A re- 
quired to be in writing by the 
provisions of the statute of 
frauds? 

g. A and B, co-partners, had a 
claim for unliquidated damages 
against C. A, without consult- 
ng B, compromised this claim. 
Was this within his power? 

10. A appointed B, who was 
eighteen years of age, his agent 
to buy certain goods. B bought 
the goods, but A refused to take 
them, claiming that the contract 
was not binding because of B’s 
infancy. Can A’s position be 
sustained ? 

11. A gave his negotiable pro- 
tmissory note to B in $1,000. B 
raudulently altered the note to 
read $10,000, and iransferred it 
to C, an innocent holder for 
value, in due course. Can C 
maintain an action against A on 
the note, and, if so, what sum 
will he recover? 

12. What is the distinction be- 
tween the proof of a will in 
common form and in _ solemn 
form? 

13. Assume that a law was en- 
acted providing that after July 
Ist, I9I1I, no person who ac- 
quired lands in this State by de- 
scent should dispose thereof by 
will. Would the statute be valid? 

14. Acontracted to convey two 
lots to B. By mistake the deed 
subsequently delivered described 
only one of the lots. Later X 
recovered a judgment against A 
and levied on the other lot. In 
an action to reform the d ed, is 
the right of B or X_ superior? 

15. A married man, pretending 
that he had sold an estate in fee, 
induced his wife to join with him 
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in a deed to X , who in fact took 
it to hold for A merely. A died. 
Is his wife entitled to dower in 
this estate? 

16. A, a trustee, in breach of 
his trust, transferred the trust 
property and acquired in exchange 
therefore the legal title to a 
chattel. What remedies has the 
cestut que trust? 

17. A newspaper reporting a 
trial published testimony which 
charged X_ with the commission 
of acrime. This charge w s un- 
true and the testimony perjured. 
Will an action lie against the 
paper? 

18. A lunatic committed an as- 
sault and battery upon B. Can 
B maintain an action for damages 
against the lunatic? 

19. A intrusted personal pro- 
perty to B, who afterwards hon- 
estly, though erroneously, cla:m- 
ed it as his own and refused to 
deliver it to A. Would A be 
justified in re-taking the chattel 
by personal force? 

20. A deliberately shot B. In 
an action for damages, A pleads 
in bar that no criminal proceed- 
ings have been instituted against 
him. Is the plea good? 

21. A, a married woman, was 
injured through the negligent 
act of X. Has her husband a 
right of action and, if so, by what 
is his recovery measured? 

22. A pledged shares of the 
capital stock of a corporation 
with B. Who is entitled to vote 
on these shares? 

23. In the trial of a suit for 
damages for negligence, a_ wit- 
ness testifying is asked whether 
the defendant was insured against 
loss. Should the question be 


permitted over objection? 

24. A witness produced by you 
testifies in an unexpected man- 
discredit 


ner. (a) May you 
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him generally? (b) May you 
show the facts in issue by the 
testimony of others, though it 
impairs the credit of such wit- 
ness? 

25. A contracted to serve B 
for one year for a sum of money 
to be paid at the end of the year. 
In a suit by A against B on the 
contract, B desires to defend on 
the ground that A did not serve 
him for the year. How should 
defendant plead to avail himself 
of this defense? 

26. In an action of debt the 
declaration alleged a _ sale ot 
goods; non-payment of the pur- 
chase price; the fact that the 
statute of limitations had run 
against the claim, but that the 
defendant had later, in writing, 
promised to pay the claim. 
Which of these allegations would 
be constructively admitted by a 
demurrer to the declaration? 

27. If in a suit at law a matter 
of defense arises after the cause 
is at issue, how would you pro- 
ceed to avail yourself of this 
matter? 

28. You discover during a trial 
that a juror has knowledge of 
matter relative to the issue. 
You desire to avail yourself of 
this knowledge. What would you 
do? 

29. What facts is it necessary 
for a complainant to allege in her 
bill and establish in order to 
maintain the statutory action in 
chancery for maintenance against 
her husband? 

30. If a lessee, whose lease was 
subsequent to the mortgage, was 
made defendant in an action to 
foreclose, and you _ represented 
the purchaser at the fore closure 
sale, and the lessee refused to 
quit possession, what course 
would you take to obtain pos- 
session? 
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SOME STATE NOTES. 


Mr. Carl V. Vogt has been ad- 
mitted to the partnership firm of 
Vreeland, King, Wilson & Linda- 
bury, of Morristown, the firm 
name remaining unchanged. 

On March 16th, Mr. Justice 
Voorhees appointed Thomas E. 
French, a Camden lawyer, as an 
expert to make a summary in- 
vestigation of the affairs of Bur- 
lington County. Application 
was made recently by over 
twenty-five petitioners for an in- 
vestigating commission, who 
charged that the freeholders had 
exceeded their appropriations and 
had been lax in the financial 


management of the county, and 
that the county hospital for the 
insane had been mismanaged. 


AT HIS OWN RISK. 

A guest departing from a hotel 
is held in Oxford Hotel Co. v. 
Lind (Colo.) 28 L.R.A. (N.S.) 
495, to act at his own risk in 
leaving money with the clerk, to 
be deposited in the safe until he 
calls for it. 


APPOINTMENTS. 


Among the new appointments 
of Governor Wilson are: 

Judge of the Court of Errors 
and Appeals, Mark A. Sullivan, 
of Hudson county, for a _ full 
term; Clarence L. Cole, of At- 
lantic county, to be Judge of the 
Atlantic Circuit court, composed 
of the counties of Atlantic, Cum- 
berland, Cape May and Camden, 
and Frank Smathers to be Dis- 
trict court Judge of Atlantic 
City; Curtis G. Baker, to succeed 
James M. E. Hildreth as Law 
Judge of Cape May county, and 
Harlem G. Chamberlain to suc- 
ceed George K. Large as Prosecu- 


tor of Hunterdon county Pleas; 
Surrogate Peter F. Daly, of New 
Brunswick, to be Judge of the 
Middlesex Pleas. 





BOOK NOTICES. 


TAX SALES IN NEW JERSEY 
under Act of 1903 and Sup- 
plements, by Thomas Moore 
Simonton, Paterson; News 
Printing Co., 1911, Pp. 99; 
Price, $3.00. ; 
A work has been needed upon 

the above subject. The book 
gives a statement of the law in 
plain terms, and with ample 
annotations. The text of the 
law itself should have been in- 
corporated with it, we think, so 
that reference tothe Pamphlet 
Laws themselves would be un- 
necessary for the user of the 
volume. But it is a clearly-put, 
and, without doubt, correct state- 
ment of the many points in the 
law which puzzle the brains of 
those not perfectly familiar with 
its workings. 


YEAR BOOK OF LEGISLA- 
TION, 1908. Edited by Clar- 
ence B. Leester, Legislative 
Reference Librarian, N. Y. 
State Library. Albany: Univer. 
sity of State of New York, 
1910. Pp. 513. Price, $1.00. 
This is the usual elaborate 

annual work which digests all the 
laws passed by the Legislatures 
of all the states, and is both 
uniqueand interesting. Those de- 
sirous of noting the progress of 
reforms in the legislative enact- 
ments of the various states will 
here find much food for re- 
flection. Legislators as well as 
lawyers should be greatly in- 
terested and _ profited by its 
perusal. 





